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MSDE Guidance for Md. Code, Educ. §6-113.2 (House Bill 486 — Child Sexual Abuse and Sexual
Misconduct Prevention)

The Maryland State Department of Education (MSDE) offers this guidance to assist public and
nonpublic schools and contracting agencies with implementing the provisions of Md. Code, Educ. §6-
113.2. The guidance does not include all of the statute’s requirements, nor does it constitute legal
advice. Schools and contracting agencies should consult with their legal counsel in addressing the
requirements of the statute.

GENERAL INFORMATION

1. What employers are covered by the law?

A local board of education, nonpublic school, or contracting agency (defined as an entity that contracts
with a county board or nonpublic school to provide a service to a school or the students of a school).

2. When does the law take effect?

July 1, 2019. Anyone who is an “applicant” for a position on or after July 1, 2019 is covered by the law.
Employers do not need to follow the law’s provisions for individuals who applied to positions prior to
July 1, 2019.

3. What does the law require of employers and applicants for employment?

The law requires a county board, nonpublic school, or contracting agency to require an applicant for a
position involving direct contact with minors to submit:

1) The contact information of the current employer, all former school employers, and all former
employers of the applicant in which the applicant was employed in a position involving direct
contact with minors;

2) A written consent form authorizing a current or former employer to release all records
relating to child sexual abuse or sexual misconduct involving the applicant; and

3) A written statement of whether the applicant has:

a) been the subject of a child sexual abuse or sexual misconduct investigation by any
employer, arbitrator, county board, state licensing agency, law enforcement agency, or
child protective services agency (unless certain exceptions, detailed in the law, are met)

b) been disciplined, discharged, nonrenewed, or asked to resign from an employer, or
has ever resigned or otherwise separated from employment while allegations of child
sexual abuse or sexual misconduct were pending or were under investigation, or due to
an adjudication or findings of child sexual abuse or sexual misconduct;



1 WO\ "

MARYLAND STATE DEPARTMENT OF

EDUCATION

EQUITY AND EXCELLENCE

c) ever had a license or certificate suspended, surrendered, or revoked while allegations
of child sexual abuse or sexual misconduct were pending or under investigation or due
to an adjudication or findings of child sexual abuse or sexual misconduct.

4. What does the law require of prospective employers?
The law requires that a county board, nonpublic school, or contracting agency shall:

1) Review an applicant’s employment history by contacting the current employer, all former
school employers, and all former employers in which the applicant had direct contact with
minors to request dates of employment and answers to the questions posed to applicants
in question #3 (above).

2) Request a report from the MSDE regarding whether the applicant holds an active and valid
certificate and has ever been the subject of professional discipline related to child sexual abuse
or sexual misconduct.

5. What does the law require of current and former employers?

Within 20 days of receiving a request from a prospective employer, a current or former employer shall
send the information required in question #3 (above) using a form approved by the MSDE. A current or
former employer may also be required to produce additional information on an applicant (see #8
below).

6. Where can | find the employment history review form approved for use by the MSDE?

A copy of the form is attached to this guidance or can be found online at
www.marylandpublicschools.org.

7. When must a prospective employer request the background information?

The law requires that a prospective employer review the applicant’s employment history before hiring
an applicant. See #17 for guidance on hiring an employee if a current or former employer has not
responded to the request for information.

8. Does a current or former employer ever have to provide more information than what is required
on the form?

Yes. If a prospective employer decides to further consider an applicant for employment after learning
that a current or former employer has provided an affirmative response to one of the questions listed in
#3, the prospective employer shall request additional information, including all records related to child
sexual abuse or sexual misconduct. The current or former employer must provide this additional
information within 60 days to both the prospective employer and the applicant.

9. Can an employer request more information from an applicant than is required under the law?
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Yes. The law does not restrict a school or contracting agency from conducting further investigations of
prospective employees or requesting applicants to provide additional background information.

10. Do the background information review requirements apply to current employees?

The requirements apply only to applicants for positions. Employers are not required to request
background information on current employees. The law is silent on whether current employees who
apply for new positions with the same employer where they would have direct contact with minors
(thus becoming ‘applicants’ for a position) must complete the background information review. The
MSDE encourages employers to apply the background information review requirements to all applicants
for positions.

11. If an employer has already completed a background information review on an employee, must
the employer request that same information if the employee becomes an applicant for a new
position?

No. If a background information review has already been completed for all previous employers, there is
no need to conduct a new one.

12. Must all former employers be contacted for background information?

The bill does not have a time limit on how far back in an employee’s history one must go to retrieve
background information. The MSDE recommends contacting all current employers, former school
system employers, and former employers supplied by the applicant where an applicant had direct
contact with minors.

13. What if a former employer is no longer in business?

A prospective employer should document all attempts to reach the former employer. If the former
employer is out of business and no records are available, the prospective employer should document
this information in the employee’s personnel file.

14. Information does not have to be reported if a law enforcement agency found that the allegations
were “unfounded.” What does that mean?

Because law enforcement does not necessarily announce that allegations are “unfounded,” prospective
employers can consider the closing of an investigation to be the equivalent to “unfounded” charges.

15. Information does not have to be reported if a child protective services agency “ruled out” the
allegations. What if the agency screens them out without an investigation?

This may be considered the equivalent of “ruled out” for purposes of the law.

16. How does a prospective employer receive information about an employee’s “eligibility for
employment or certification status” from the MSDE?
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The law requires the MSDE to indicate whether an applicant “holds a valid and active certification
appropriate for the position and is otherwise eligible for employment.” The MSDE has information on
whether an individual is certified in Maryland and in what areas, and whether there has ever been
disciplinary action on a certificate, such as a suspension or revocation. It is ultimately up to the
individual employer to determine whether to hire an employee based on the certification information
provided by the MSDE.

For local school systems, the MSDE will make this information available through the Education
Information System (EIS). Access can be granted, under certain conditions, to trained local school
system staff. Nonpublic schools and contracting agencies may contact the MSDE directly to obtain this
information for applicants. If an applicant has never held a certificate, the MSDE will indicate that
information in its response. A form requesting this information is available on the MSDE website at
www.marylandpublicschools.org.

17. What must a prospective employer do if a current or former employer does not return the
background information form? Can a prospective employer still hire the applicant?

The law does not prohibit hiring an employee solely because a current or former employer has failed to
report the background information requested. The prospective employer must, however, document
each attempt to contact the current or former employer. MSDE recommends using multiple methods, if
available, including regular mail, e-mail, phone, or fax, in an attempt to reach the employer. If, after
three documented attempts, the current or former employer still has not responded, the prospective
employer may hire the employee, but should note what information is missing from the employee’s
background. The prospective employer must also report the violation of the law to the MSDE for further
action (see #32 and #33 for further information).

18. May a prospective employer begin training an applicant/prospective employee prior to receiving
the answers to the background information review?

Yes, but an applicant/prospective employee may not be hired until the prospective employer has either
received answers to the questions from all current/former employers covered by the law or completed
the process described in #17.

19. Are the employment history reviews required under this law considered to be public records?

No. “Information and records about an applicant received by a county board, nonpublic school, or
contracting agency” under Md. Code, Educ. §6-113.2 are not a public record for purposes of the
Maryland Public Information Act (PIA).

20. Can a former employer be held liable for disclosing information as part of an employment history
review?


http://www.marylandpublicschools.org/

1 WO\ "

MARYLAND STATE DEPARTMENT OF

EDUCATION

EQUITY AND EXCELLENCE

No. A person acting in good faith may not be held liable for disclosing any information or records
related to child sexual abuse or sexual misconduct about a current or former employee unless the
person acts with actual malice or intentionally or recklessly disclosed false information. This immunity is
in additional to any other immunities provided by law.

21. Can a prospective employer use digital signatures or digital forms to comply with the law?
Yes. Any system should be a secure and reliable form of receiving the background review information.
22. Can a prospective employer charge an applicant for processing the background review forms?

The law is silent in this regard and the MSDE has no position. It is up to individual employers to decide
whether to charge a fee with the application.

23. Can a prospective employer require an applicant to forward the forms to current and former
employers?

While a prospective employer may have an applicant forward the background information review forms
to current or former employers, the responses to the form should go directly to the prospective
employer. Prospective employers should not accept completed forms from an applicant on behalf of
current or former employers.

NONPUBLIC SCHOOLS

24. What types of nonpublic schools must comply with the law?

The law applies to all types of nonpublic schools in Maryland. The law does not distinguish between
nonpublic schools that are MSDE-approved and those that are not.

CONTRACTING AGENCIES AND SUBSTITUTES

25. Does the law apply to substitutes?

Yes. The law requires an employment history review of applicants for substitute positions involving
direct contact with minors before the initial hiring of the substitute employee or placement on an
approved substitute employee list. The completion of an employment history review in one county
does not relieve another county of also conducting an employment history review of a substitute. A
contracting agency may perform the employment history review for a substitute employee and its
review may be used by all prospective employers of a substitute.

26. When does a contracting agency have to conduct an employment history review?

A contracting agency shall conduct an employment history review at the time of initial hiring of, or
contracting with, the employee/contractor or before the employee/contractor is assigned to work for a
school entity in a position involving direct contact with minors.
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27. How long is an employment history review conducted by a contracting agency valid?

As long as the employee/contractor continues to be employed by, or is contracting with, the hiring
contracting agency.

28. Must a contracting agency keep records in connection with the employment history review?

Yes, a contracting agency must maintain a record of each employee’s (or contractor’s) employment
history review and, on request of the school entity to which an employee/contractor is assigned, provide
access to the contracting agency’s records of that employee/contractor.

29. Must a contracting agency inform a school entity of affirmative responses to questions posed in
the employment history review?

Yes. Before assigning any employee/contractor to work in a school entity in a position involving direct
contact with minors, a contracting agency shall provide notice to the school entity of any affirmative
responses.

30. Can a school object to a contracting agency placing a specific employee at the school?

Yes. The contracting agency must provide information about whether the employee/contractor has any
history of child sexual abuse or sexual misconduct as discovered in the employment history review.
Based on that information, a school may object to the assignment of a particular employee/contractor
in a position involving direct contact with minors.

FAILURE TO COMPLY WITH THE LAW

31. What happens to an applicant who provides false information related to child sexual abuse or
sexual misconduct?

The individual may face professional discipline in the form of termination or denial of employment and
may also face suspension, revocation, or denial of a professional license issued by the MSDE. The MSDE
is in the process of developing regulations related to this provision.

32. What happens to a current or former employer who does not provide the information and
records required under the law?

The current or former employer may face civil penalties or professional discipline for willful violations of
the law’s requirements. The MSDE is in the process of developing regulations to address this provision.
A current or former employer shall not be held liable for failing to respond if the laws of the State in
which the employer is located prohibit the release of that information or disclosure is prohibited by a
contract entered into on or before June 30, 2019. The MSDE plans to initially send warning letters to
current and former employers who are not complying with the law to make them aware of the law’s
requirements.
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33. What should a prospective employer do if it learns that an applicant has provided false
information or encounters a current or former employer that refuses to respond to the background
information form?

The violation of the law should be reported to the MSDE along with all relevant documents or other
information.

34. What if an employer becomes aware that an employee provided false information after the
employee has been hired or learns of pre-employment allegations of child abuse or sexual misconduct
after hire?

The employer may make any employment offer contingent on the results of the background information
review and/or take whatever employment action it deems necessary. In addition, false information
provided by an applicant or employee should be reported to the MSDE.



